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ENGROSSED SUBSTI TUTE SENATE BI LL 5288

State of WAshi ngton 61lst Legislature 2009 Regul ar Session

By Senate Human Services & Corrections (originally sponsored by
Senators Hargrove, Stevens, Regal a, and Shin)

READ FI RST TI ME 01/ 26/ 09.

AN ACT Relating to the supervision of offenders; anending RCW
9.94A. 501, 9.94A. 501, 9.95.210, 9.95.214, 9.95.220, and 9.92.060;
anending 2008 c¢c 231 s 6 (uncodified); reenacting and anmendi ng RCW
9. 94A. 030 and 9. 95.204; creating a new section; repealing RCW9. 95. 206
and 9.95.212; repealing 2008 ¢ 231 s 60 (uncodified); providing an
effective date; providing an expiration date; and declaring an
emer gency.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW9.94A 501 and 2005 ¢ 362 s 1 are each anended to read
as follows:

(1) (( Wrenthe departrent—performs—a-—r+sk—assessent—pursuant —to
ROW-9-94A 500 —or—to-determne —a—person-s—conditons —of—supervi-ston—
Hre — sk —assessrent —shalb —elasstty —the— ol tender —or —a—probattoner
sentenced in superior cowt into one of at-least four risk categories.

23—TFhe —departrent—shalH—supervise —every—olFender—sentenced t+o—a
Lerm— of — communtby — custody— — comuntby — placenent— — o — corup-ty
superv-Ss-on—and—every—m-sdereanor —and—gross—m-sdeneanor—probattoner
or-dered—by—a-supertor—court—to-—probattoen—under—the—supervi-ston—ol—the
departrent—pur-suant—to-REOW 992060995 204 —6+—9-95- 210
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Hetude—chem-cal—dependeney—treatwent—
H~—Fheoffender)) The departnent shall supervise every offender

sentenced to comunity custody:

(a) Whose risk assessnent, conducted pursuant to subsection (4) of
this section, places the offender in_one_ _of the two highest risk
categories; or

(b)(i) Wio is not classified in one of the two highest risk
categories and:

(A) Has a current felony conviction for a violent offense or_a
crinme against persons as provided in RCW9. 94A 411; or
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(B) Is required to participate in chem cal dependency treatnent as
a condition of community custody;

(ii) The departnent shall term nate supervision for_ an_offender
supervi sed pursuant to this subsection (1)(b) six nonths after the date
of release if the offender, after conducting a newrisk assessnent, is
still not classified in one of the two highest risk categories.

(2) Notwithstanding any other provision of this section, the
departnent shall supervise an offender sentenced to conmunity custody
regardless of risk classification if the offender:

(a) Has a_current conviction for a_ sex_ offense that is not_ a
failure to reqgister;

(b) Has been identified by the departnent as a dangerous nentally
ill offender pursuant to RCW72.09. 370;

(c) Has an indeterm nate sentence and i s subject to parole pursuant
to RCW9. 95. 017;

(d) Was sentenced under RCW 9. 94A. 650, 9. 94A. 660, or 9. 94A. 670; or

((H)—Fhe—offender)) (e) Is subject to supervision pursuant to RCW
9. 94A. 745.

(3) The departnent is not authorized to, and may not, supervise any
of fender sentenced to a termof comunity custody, community pl acenent,

or comunity supervision ((er—any—prebatiener)) unless the offender
((er—probattoner)) is one for whom supervision is required under

((subseetion—{2r—of)) this section.

(4) ((Fhts—seetion—expirres—duly—31,-—20140)) The departnent shall
conduct a risk assessnent for every offender sentenced to a term of
community custody, comunity placenent, or conmunity supervision who
may be subject to supervision under this section.

Sec. 2. RCW9.94A 501 and 2008 ¢ 231 s 24 are each anended to read
as follows:

(1) (( Wrenthe departrent—performs—a-—r+sk—assessent—pursuant —to
ROW-9-94A 500 —or—to-determne —a—person-s—conditons —ofl—supervi-ston—
Hre — sk —assessrent —shalb —elasstty —the— ol tender —or —a—probattoner
sent-enced—+n——superior—court—into—oneof atteastfour—riskecategortes—

2 —Fhe—departrent—shalH—supervise—every—offender—sentencedto—a
Ferm-of—communttby—custody —and—every—m-sdereanor—and—gross—m-sdeneanor
probatt+oner —ordered — by —a— supertor —court —to —probatton —under —the

p. 3 ESSB 5288
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H~—Fheoffender)) The departnent shall supervise every offender

sentenced to comunity custody:

(a) Whose risk assessnent, conducted pursuant to subsection (4) of
this section, classifies the offender as one who is at a high risk to
reof fend; or

(b)(i) Wo is classified at a low or nbderate risk to reoffend and:

(A) Has a current felony conviction for a violent offense or_a
crinme against persons as provided in RCW9. 94A 411; or
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(B) Is required to participate in chem cal dependency treatnent as
a condition of comunity custody;

(ii) The departnent shall term nate supervision for_ an_offender
supervi sed pursuant to this subsection (1)(b) six nonths after the date
of release if the offender, after conducting a new risk assessnent,
remains at a |low or noderate risk to reoffend.

(2) Notwithstanding any other provision of this section, the
departnent shall supervise an offender sentenced to comunity custody
regardless of risk classification if the offender:

(a) Has a_current conviction for a_ sex_ offense that is not_ a
failure to reqgister;

(b) Has been identified by the departnent as a dangerous nentally
ill offender pursuant to RCW72.09. 370;

(c) Has an indeterm nate sentence and i s subject to parole pursuant
to RCW9. 95. 017;

(d) Was sentenced under RCW 9. 94A. 650, 9. 94A. 660, or 9. 94A. 670; or

((H)—Fhe—offender)) (e) Is subject to supervision pursuant to RCW
9. 94A. 745.

(3) The departnent is not authorized to, and may not, supervise any
of fender sentenced to a term of comunity custody ((er—any

proebatioener)) unless the offender ((erprobatiener)) is one for whom
supervision is required under ((subseetton{2rof)) this section.

(4) ((Fhts—seetion—exptres—July—1-—-2010)) The departnent shall
conduct a risk assessnent for every offender sentenced to a term of
community custody who nmay be subject to supervision under this section.

Sec. 3. RCW9.94A 030 and 2008 c 276 s 309, 2008 c 231 s 23, 2008
c 230 s 2, and 2008 ¢ 7 s 1 are each reenacted and anended to read as
fol | ows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

(1) "Board" neans the indeterm nate sentence review board created
under chapter 9.95 RCW

(2) "Collect,” or any derivative thereof, "collect and remt," or
"collect and deliver," when used with reference to the departnent
means that the departnent, either directly or through a collection
agreenment authorized by RCW9.94A 760, is responsible for nonitoring
and enforcing the offender's sentence with regard to the |egal

p. 5 ESSB 5288
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financial obligation, receiving paynment thereof fromthe offender, and,
consistent wwth current law, delivering daily the entire paynent to the
superior court clerk without depositing it in a departnental account.

(3) "Conm ssion" neans the sentencing gui delines comm ssion.

(4) "Community corrections officer” means an enployee of the
departnment who is responsible for carrying out specific duties in
supervision of sentenced offenders and nonitoring of sentence
condi ti ons.

(5 "Community custody" neans that portion of an offender's
sentence of confinenent in lieu of earned release tine or inposed as
part of a sentence and served in the comunity subject to controls
pl aced on the offender's novenent and activities by the departnent.

(6) "Community custody range" neans the m ni num and maxi num peri od
of community custody included as part of a sentence under RCW
((994A—+15)) 9.94A. 701, as established by the conmmssion or the
| egi sl at ure under RCW9. 94A. 850.

(7) "Community protection zone" neans the area within ei ght hundred
eighty feet of the facilities and grounds of a public or private
school

(8 "Community restitution" nmeans conpulsory service, Wwthout
conpensation, performed for the benefit of the community by the
of f ender.

(9) "Confinenment" nmeans total or partial confinenent.

(10) "Conviction" mnmeans an adjudication of guilt pursuant to
Title((s)) 10 or 13 RCWand includes a verdict of guilty, a finding of
guilty, and acceptance of a plea of guilty.

(11) "Crinme-related prohibition® neans an order of a court
prohi biting conduct that directly relates to the circunstances of the
crime for which the offender has been convicted, and shall not be
construed to nean orders directing an offender affirmatively to
participate in rehabilitative prograns or to otherwise perform
affirmati ve conduct. However, affirmative acts necessary to nonitor
conpliance with the order of a court may be required by the departnent.

(12) "Crimnal history" nmeans the list of a defendant's prior
convictions and juvenile adjudications, whether in this state, in
federal court, or el sewhere.

(a) The history shall include, where known, for each conviction (i)

ESSB 5288 p. 6
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whet her the defendant has been placed on probation and the | ength and
terms thereof; and (ii) whether the defendant has been incarcerated and
the I ength of incarceration.

(b) A conviction may be renoved froma defendant's crimnal history
only if it is vacated pursuant to RCW9. 96. 060, 9. 94A. 640, 9.95. 240, or
a simlar out-of-state statute, or if the conviction has been vacated
pursuant to a governor's pardon

(c) The determ nation of a defendant's crimnal history is distinct
fromthe determ nation of an offender score. A prior conviction that
was not included in an offender score cal cul ated pursuant to a forner
version of the sentencing reform act remains part of the defendant's
crimnal history.

(13) "Crimnal street gang" nmeans any ongoing organization,
association, or group of three or nore persons, whether formal or
informal, having a commobn name or common identifying sign or synbol,
having as one of its primary activities the comm ssion of crimna
acts, and whose nenbers or associates individually or collectively
engage in or have engaged in a pattern of crimnal street gang
activity. This definition does not apply to enployees engaged in
concerted activities for their mutual aid and protection, or to the
activities of |abor and bona fide nonprofit organizations or their
menbers or agents.

(14) "Crimnal street gang associate or nenber" nmeans any person
who actively participates in any crimnal street gang and who
intentionally pronotes, furthers, or assists in any crimnal act by the
crimnal street gang.

(15) "Crimnal street gang-related offense” neans any felony or
m sdeneanor offense, whether in this state or elsewhere, that is
commtted for the benefit of, at the direction of, or in association
with any crimnal street gang, or is commtted with the intent to
pronote, further, or assist in any crimnal conduct by the gang, or is
commtted for one or nore of the foll ow ng reasons:

(a) To gain adm ssion, prestige, or pronotion within the gang;

(b) To increase or maintain the gang's size, nenbership, prestige,
dom nance, or control in any geographical area;

(c) To exact revenge or retribution for the gang or any nenber of
t he gang;

p. 7 ESSB 5288
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(d) To obstruct justice, or intimdate or elimnate any wtness
agai nst the gang or any nenber of the gang;

(e) To directly or indirectly cause any benefit, aggrandi zenent,
gain, profit, or other advantage for the gang, its reputation,
i nfl uence, or nenbership; or

(f) To provide the gang with any advantage in, or any control or
dom nance over any crimnal market sector, including, but not limted
to, manufacturing, delivering, or selling any controlled substance
(chapter 69.50 RCW; arson (chapter 9A. 48 RCW; trafficking in stolen
property (chapter 9A. 82 RCW; pronoting prostitution (chapter 9A 88
RCW; human trafficking (RCW 9A 40.100); or pronoting pornography
(chapter 9.68 RCW.

(16) "Day fine" neans a fine inposed by the sentencing court that
equal s the difference between the offender's net daily income and the
reasonabl e obligations that the offender has for the support of the
of fender and any dependents.

(17) "Day reporting" mneans a program of enhanced supervision
designed to nonitor the offender's daily activities and conpliance with
sentence conditions, and in which the offender is required to report
daily to a specific location designated by the departnent or the
sentencing court.

(18) "Departnment” nmeans the departnent of corrections.

(19) "Determnate sentence" neans a sentence that states wth
exactitude the nunber of actual years, nonths, or days of total
confinenment, of partial confinenent, of comunity custody, the nunber
of actual hours or days of comunity restitution work, or dollars or
terms of a legal financial obligation. The fact that an offender
t hrough earned release can reduce the actual period of confinenent
shall not affect the classification of the sentence as a determ nate
sent ence.

(20) "Di sposabl e earnings" neans that part of the earnings of an
of fender remaining after the deduction from those earnings of any
anount required by law to be wthheld. For the purposes of this
definition, "earnings" means conpensation paid or payable for personal
servi ces, whet her denom nated as wages, salary, comm ssion, bonuses, or
ot herwi se, and, notw thstanding any other provision of |aw making the
paynments exenpt from garni shnent, attachnment, or other process to
satisfy a court-ordered legal financial obligation, specifically

ESSB 5288 p. 8
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i ncl udes periodic paynents pursuant to pension or retirenent prograns,
or insurance policies of any type, but does not include paynents mnade
under Title 50 RCW except as provided in RCW50.40.020 and 50. 40. 050,
or Title 74 RCW

(21) "Drug offender sentencing alternative" is a sentencing option
avai l abl e to persons convicted of a felony offense other than a viol ent
of fense or a sex offense and who are eligible for the option under RCW
9. 94A. 660.

(22) "Drug of fense" neans:

(a) Any felony violation of chapter 69.50 RCW except possession of
a controll ed substance (RCW 69.50.4013) or forged prescription for a
control |l ed substance (RCW69. 50. 403) ;

(b) Any offense defined as a felony under federal |law that rel ates
to the possession, manufacture, distribution, or transportation of a
control |l ed substance; or

(c) Any out-of-state conviction for an of fense that under the | aws
of this state would be a felony classified as a drug of fense under (a)
of this subsection.

(23) "Earned release" neans earned release from confinenent as
provi ded in RCW9. 94A. 728.

(24) "Escape" neans:

(a) Sexually violent predator escape (RCWO9A. 76.115), escape in the
first degree (RCW 9A 76.110), escape in the second degree (RCW
9A. 76.120), willful failure to return from furlough (RCW 72. 66. 060),
W llful failure toreturn fromwork rel ease (RCW72.65.070), or willful
failure to be available for supervision by the departnment while in
community custody (RCW72.09.310); or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as an escape
under (a) of this subsection.

(25) "Felony traffic of fense" neans:

(a) Vehicular homcide (RCW 46.61.520), vehicular assault (RCW
46. 61. 522), eluding a police officer (RCW 46.61.024), felony hit-and-
run i njury-accident (RCW46.52.020(4)), felony driving while under the
i nfluence of intoxicating |liquor or any drug (RCW 46.61.502(6)), or
felony physical control of a vehicle while under the influence of
intoxicating |liquor or any drug (RCW46. 61.504(6)); or

p. 9 ESSB 5288
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(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a fel ony
traffic offense under (a) of this subsection.

(26) "Fine" means a specific sumof noney ordered by the sentencing
court to be paid by the offender to the court over a specific period of
tinme.

(27) "First-tinme offender” neans any person who has no prior
convictions for a felony and is eligible for the first-tinme offender
wai ver under RCW9. 94A. 650

(28) "Home detention"” neans a program of partial confinenent
avail able to offenders wherein the offender is confined in a private
resi dence subject to el ectronic surveillance.

(29) "Legal financial obligation" means a sum of noney that is
ordered by a superior court of the state of Wshington for |egal
financial obligations which may include restitution to the victim
statutorily inposed crime victins' conpensation fees as assessed
pursuant to RCW7.68. 035, court costs, county or interlocal drug funds,
court-appoi nted attorneys' fees, and costs of defense, fines, and any
ot her financial obligation that is assessed to the offender as a result
of a felony conviction. Upon conviction for vehicular assault while
under the influence of intoxicating Iliquor or any drug, RCW
46. 61.522(1)(b), or vehicular homcide while under the influence of
i ntoxicating |iquor or any drug, RCW 46.61.520(1)(a), |egal financial
obligations may al so include paynent to a public agency of the expense
of an energency response to the incident resulting in the conviction,
subj ect to RCW38. 52. 430.

(30) "Most serious offense” neans any of the follow ng fel onies or
a felony attenpt to commt any of the follow ng felonies:

(a) Any felony defined under any law as a class A felony or
crimnal solicitation of or crimnal conspiracy to conmt a class A
f el ony;

(b) Assault in the second degree;

(c) Assault of a child in the second degree;

(d) Child nolestation in the second degree;

(e) Controlled substance hom ci de;

(f) Extortionin the first degree;

(g) Incest when conm tted against a child under age fourteen;

(h) Indecent liberties;

ESSB 5288 p. 10



© 00 N O Ol WDN P

W W W W W W W W WNDNDNDNDDDNDNDNDNDNMDNMNDNNNMNMNdNMNPEPEPPRPPRPPRPERPRPRPRPRERERPR
0o N Ol WNPEPEP O OOWwNOD O P WNPEPEOOMOOWwWNO O~ owDNDEe. o

(1) Kidnapping in the second degree;

(j) Leading organi zed cri ne;

(k) Manslaughter in the first degree;

(1) Mansl aughter in the second degree;

(m Pronoting prostitutionin the first degree;

(n) Rape in the third degree;

(o) Robbery in the second degree;

(p) Sexual exploitation

(g) Vehicular assault, when caused by the operation or driving of
a vehicle by a person while under the influence of intoxicating |iquor
or any drug or by the operation or driving of a vehicle in a reckless
manner ;

(r) Vehicular hom cide, when proxi mately caused by the driving of
any vehicle by any person while under the influence of intoxicating
[ iquor or any drug as defined by RCW46. 61.502, or by the operation of
any vehicle in a reckl ess manner;

(s) Any other class B felony offense with a finding of sexua
noti vati on;

(t) Any other felony with a deadly weapon verdict under RCW
9. 94A. 602;

(u) Any felony offense in effect at any tinme prior to Decenber 2,
1993, that is conparable to a nost serious offense under this
subsection, or any federal or out-of-state conviction for an offense
that under the laws of this state would be a felony classified as a
nost serious of fense under this subsection;

(v)(i) A prior conviction for indecent liberties under RCW
9A.88.100(1) (a), (b), and (c), chapter 260, Laws of 1975 1st ex. sess.
as it existed until July 1, 1979, RCWO9A. 44.100(1) (a), (b), and (c) as
it existed fromJuly 1, 1979, until June 11, 1986, and RCWO9A. 44.100(1)
(a), (b), and (d) as it existed fromJune 11, 1986, until July 1, 1988;

(ti) A prior conviction for indecent liberties under RCW
9A. 44.100(1)(c) as it existed fromJune 11, 1986, until July 1, 1988,
if: (A) The crinme was conmitted against a child under the age of
fourteen; or (B) the relationship between the victi mand perpetrator is
included in the definition of indecent liberties under RCW

9A. 44.100(1)(c) as it existed fromJuly 1, 1988, through July 27, 1997,
or RCW 9A 44.100(1) (d) or (e) as it existed from July 25, 1993,
t hrough July 27, 1997,

p. 11 ESSB 5288
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(w) Any out-of-state conviction for a felony offense wwth a finding
of sexual notivation if the m nimum sentence i nposed was ten years or
nore; provided that the out-of-state felony of fense nmust be conparabl e
to a felony offense under Title 9 or 9A RCW and the out-of-state
definition of sexual notivation nust be conparable to the definition of
sexual notivation contained in this section.

(31) "Nonviolent offense”" neans an offense which is not a violent
of f ense.

(32) "Ofender” neans a person who has commtted a felony
established by state |law and is eighteen years of age or older or is
| ess than eighteen years of age but whose case is under superior court
jurisdiction under RCW 13.04.030 or has been transferred by the
appropriate juvenile court to a crimnal court pursuant to RCW
13. 40. 110. Throughout this chapter, the terns "offender” and
"def endant” are used i nterchangeably.

(33) "Partial confinenment" neans confinenent for no nore than one
year in a facility or institution operated or utilized under contract
by the state or any other unit of governnent, or, if honme detention or
wor k crew has been ordered by the court, in an approved residence, for
a substantial portion of each day with the bal ance of the day spent in
the community. Partial confinenent includes work release, hone
detention, work crew, and a conbination of work crew and hone
detenti on.

(34) "Pattern of crimnal street gang activity" neans:

(a) The conm ssion, attenpt, conspiracy, or solicitation of, or any
prior juvenile adjudication of or adult conviction of, two or nore of
the following crimnal street gang-rel ated of f enses:

(1) Any "serious violent" felony offense as defined in RCW
9. 94A. 030, excluding Hom ci de by Abuse (RCW9A. 32.055) and Assault of
a Child 1 (RCW9A. 36.120);

(ii) Any "violent" offense as defined by RCW9.94A 030, excl uding
Assault of a Child 2 (RCWO9A. 36. 130);

(ti1) Deliver or Possession with Intent to Deliver a Controlled
Subst ance (chapter 69.50 RCW ;

(tv) Any violation of the firearns and dangerous weapon act
(chapter 9.41 RCW;

(v) Theft of a Firearm (RCW9A. 56. 300);

(vi) Possession of a Stolen Firearm (RCW9A. 56. 310);

ESSB 5288 p. 12
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(vii) Malicious Harassnment (RCW 9A. 36.080);

(viii) Harassnment where a subsequent violation or deadly threat is
made (RCWO9A. 46.020(2)(b));

(ix) Crimnal Gang Intimdation (RCWO9A. 46.120);

(x) Any felony conviction by a person eighteen years of age or
older with a special finding of involving a juvenile in a felony
of fense under RCW9. 94A. 833;

(xi) Residential Burglary (RCWO9A. 52.025);

(xi1) Burglary 2 (RCW9A. 52.030);

(xiti) Malicious Mschief 1 (RCWO9A. 48.070);

(xiv) Malicious Mschief 2 (RCW9A. 48.080);

(xv) Theft of a Mdtor Vehicle (RCW9A. 56. 065);

(xvi) Possession of a Stolen Mdtor Vehicle (RCW9A. 56. 068);

(xvii) Taking a Motor Vehicle Wthout Perm ssion 1 (RCW9A. 56.070);

(xviii) Taking a Mtor Vehicle Wthout Permssion 2 (RCW
9A. 56. 075) ;

(xix) Extortion 1 (RCW9A.56.120);

(xx) Extortion 2 (RCW9A. 56.130);

(xxi) Intimdating a Wtness (RCWO9A. 72. 110);

(xxii) Tanpering wth a Wtness (RCW9A. 72.120);

(xxiii) Reckl ess Endanger nent ( RCW 9A. 36. 050);

(xxiv) Coercion (RCW9A. 36.070);

(xxv) Harassnment (RCWO9A. 46.020); or

(xxvi) Malicious Mschief 3 (RCWO9A. 48. 090);

(b) That at Ieast one of the offenses listed in (a) of this
subsection shall have occurred after July 1, 2008;

(c) That the nost recent commtted offense listed in (a) of this
subsection occurred within three years of a prior offense listed in (a)
of this subsection; and

(d) O the offenses that were conmtted in (a) of this subsection,
the of fenses occurred on separate occasions or were conmtted by two or
nor e persons.

(35) "Persistent offender” is an of fender who:

(a)(i) Has been convicted in this state of any felony considered a
nost serious of fense; and

(i1) Has, before the comm ssion of the offense under (a) of this
subsection, been convicted as an offender on at |east two separate
occasi ons, whether in this state or el sewhere, of felonies that under
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the laws of this state would be considered nost serious offenses and
woul d be included in the offender score under RCW 9. 94A 525; provi ded
that of the two or nobre previous convictions, at |east one conviction
must have occurred before the commission of any of the other nost
serious offenses for which the of fender was previously convicted; or

(b) (i) Has been convicted of: (A) Rape in the first degree, rape
of a childin the first degree, child nolestationin the first degree,
rape in the second degree, rape of a child in the second degree, or
i ndecent liberties by forcible conpulsion; (B) any of the follow ng
offenses with a finding of sexual notivation: Murder in the first
degree, murder in the second degree, hom cide by abuse, kidnapping in
the first degree, kidnapping in the second degree, assault in the first
degree, assault in the second degree, assault of a child in the first
degree, assault of a child in the second degree, or burglary in the
first degree; or (C) an attenpt to conmt any crine listed in this
subsection (35)(b)(i); and

(ii1) Has, before the comm ssion of the offense under (b)(i) of this
subsection, been convicted as an offender on at |east one occasion,
whether in this state or el sewhere, of an offense listed in (b)(i) of
this subsection or any federal or out-of-state offense or of fense under
prior Washington law that is conparable to the offenses listed in
(b) (i) of this subsection. A conviction for rape of a child in the
first degree constitutes a conviction under (b)(i) of this subsection
only when the offender was sixteen years of age or older when the
of fender commtted the offense. A conviction for rape of a child in
the second degree constitutes a conviction under (b)(i) of this
subsection only when the offender was ei ghteen years of age or ol der
when the offender commtted the of fense.

(36) "Predatory" neans: (a) The perpetrator of the crinme was a
stranger to the victim as defined in this section; (b) the perpetrator
established or pronoted a relationship with the victimoprior to the
of fense and the victimzation of the victimwas a significant reason
the perpetrator established or pronoted the relationship; or (c) the
perpetrator was: (i) A teacher, counselor, volunteer, or other person
in authority in any public or private school and the victim was a
student of the school under his or her authority or supervision. For
purposes of this subsection, "school" does not include hone-based
instruction as defined in RCW 28A 225.010; (ii) a coach, trainer,
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vol unteer, or other person in authority in any recreational activity
and the victim was a participant in the activity under his or her
authority or supervision; or (iii) a pastor, elder, volunteer, or other
person in authority in any church or religious organization, and the
victimwas a nenber or participant of the organization under his or her
authority.

(37) "Private school" neans a school regulated under chapter
28A. 195 or 28A. 205 RCW

(38) "Public school" has the sane neaning as i n RCW 28A. 150. 010.

(39) "Restitution” neans a specific sum of noney ordered by the
sentencing court to be paid by the offender to the court over a
specified period of tinme as paynent of damages. The sum may i ncl ude
bot h public and private costs.

(40) "Risk assessnment” neans the application of ((anr—ebleetive))
the_ risk instrunment ((supperted —by—research —and—adopted—by))
reconmmended to the departnent ((fer—the—purpose—of—assessthg—ah

y or ek of ¢ , i . o . I :

retated—to—rtsk—the—olHenders—relationshi-p—to—any—vieti-m—and—any
Horrat-on—provi-ded —to—the—department—by—vieti-rs—TFhereswbts—ol—a
risk assessnent shall not be based on unconfirned or unconfirmable
aHegat+ens)) by the WAshington state institute for public policy_ as

having_ the_ highest degree_of predictive_ accuracy for_ assessing_an
offender's risk of reoffense.

(41) "Serious traffic offense" neans:

(a) Nonfelony driving while under the influence of intoxicating
[ iquor or any drug (RCW 46.61.502), nonfelony actual physical control
while under the influence of intoxicating liquor or any drug (RCW
46. 61.504), reckless driving (RCW 46.61.500), or hit-and-run an
attended vehicle (RCW46.52.020(5)); or

(b) Any federal, out-of-state, county, or nunicipal conviction for
an offense that under the laws of this state would be classified as a
serious traffic offense under (a) of this subsection.

(42) "Serious violent offense” is a subcategory of violent offense
and neans:

(a)(i) Murder in the first degree;

(11) Hom cide by abuse;

(ti1) Murder in the second degree;

p. 15 ESSB 5288
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(1v) Manslaughter in the first degree;

(v) Assault inthe first degree;

(vi) Kidnapping in the first degree;

(vii) Rape in the first degree;

(viii) Assault of a child inthe first degree; or

(ix) An attenpt, crimnal solicitation, or crimnal conspiracy to
commt one of these felonies; or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a serious
vi ol ent of fense under (a) of this subsection.

(43) "Sex of fense" neans:

(a)(i) Afelony that is a violation of chapter 9A 44 RCW ot her than
RCW 9A. 44. 130(12);

(i) Aviolation of RCWO9A. 64. 020;

(tii1) Afelony that is a violation of chapter 9.68A RCW ot her than
RCW 9. 68A. 080; or

(tv) Afelony that is, under chapter 9A. 28 RCW a crim nal attenpt,
crimnal solicitation, or crimnal conspiracy to commt such crines;

(b) Any conviction for a felony offense in effect at any tine prior
to July 1, 1976, that is conparable to a felony classified as a sex
offense in (a) of this subsection;

(c) A felony with a finding of sexual notivation under RCW
9. 94A. 835 or 13.40.135; or

(d) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a sex
of fense under (a) of this subsection.

(44) "Sexual notivation" neans that one of the purposes for which
the defendant commtted the crine was for the purpose of his or her
sexual gratification

(45) "Standard sentence range" nmeans the sentencing court's
di scretionary range i n i nposi ng a nonappeal abl e sent ence.

(46) "Statutory maxi nrum sentence” neans the maxi mum | ength of tine
for which an offender nmay be confined as punishnent for a crine as
prescribed in chapter 9A. 20 RCW RCW9. 92. 010, the statute defining the
crime, or other statute defining the maxi num penalty for a crine.

(47) "Stranger" neans that the victimdid not know the offender
twenty-four hours before the offense.
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(48) "Total confinenent"” neans confinenent inside the physical
boundaries of a facility or institution operated or wutilized under
contract by the state or any other unit of governnent for twenty-four
hours a day, or pursuant to RCW 72.64. 050 and 72. 64. 060.

(49) "Transition training” neans witten and verbal instructions
and assi stance provided by the departnment to the offender during the
two weeks prior to the offender's successful conpletion of the work
ethic canp program The transition training shall include instructions
in the offender's requirenents and obligations during the offender's
period of community custody.

(50) "Victim mnmeans any person who has sustained enotional,
psychol ogi cal, physical, or financial injury to person or property as
a direct result of the crine charged.

(51) "Violent offense" neans:

(a) Any of the follow ng fel onies:

(i) Any felony defined under any law as a class A felony or an
attenpt to commt a class A felony;

(i11) Crimnal solicitation of or crimnal conspiracy to conmt a
class A fel ony;

(ti1) Manslaughter in the first degree;

(1v) Manslaughter in the second degree;

(v) Indecent liberties if commtted by forcible conpulsion;

(vi) Kidnapping in the second degree;

(vii) Arson in the second degree;

(viii) Assault in the second degree;

(i1x) Assault of a child in the second degree;

(x) Extortion in the first degree;

(xi) Robbery in the second degree;

(xi1) Drive-by shooti ng;

(xiii) Vehicular assault, when caused by the operation or driving
of a vehicle by a person while under the influence of intoxicating
liquor or any drug or by the operation or driving of a vehicle in a
reckl ess manner; and

(xiv) Vehicular hom ci de, when proxi mately caused by the driving of
any vehicle by any person while under the influence of intoxicating
[ iquor or any drug as defined by RCW46. 61.502, or by the operation of
any vehicle in a reckl ess manner;
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(b) Any conviction for a felony offense in effect at any tine prior
to July 1, 1976, that is conparable to a felony classified as a viol ent
offense in (a) of this subsection; and

(c) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a viol ent
of fense under (a) or (b) of this subsection.

(52) "Work crew' neans a program of partial confinenent consisting
of civic inprovenent tasks for the benefit of the conmmunity that
conplies with RCW9. 94A. 725

(53) "Wbrk ethic canp" neans an alternative incarceration program
as provided in RCW9.94A. 690 designed to reduce recidivism and | owner
the cost of corrections by requiring offenders to conplete a
conprehensive array of real-world job and vocational experiences,
character-building work ethics training, Iife mnagenent skills
devel opnment, substance abuse rehabilitation, counseling, Iliteracy
trai ning, and basic adult educati on.

(54) "Work release" nmeans a program of partial confinenment
avail able to offenders who are enpl oyed or engaged as a student in a
regul ar course of study at school.

Sec. 4. RCW?9.95.204 and 2005 ¢ 400 s 2 and 2005 ¢ 362 s 3 are
each reenacted and anmended to read as foll ows:

(1) ((Vhen—a—supertor—court—places—a—delendant—conviected—ol—a
msdereanor—or —gross—m-sdeneanor—on—probatton—and—orders—supervi-ston
HndeF—FENV—97927969—+#n—9r95r2}Gr—%he_%kﬁxﬂ44ﬁyﬁ-—e¢_—eeFFeePFens—4%%5
. | il : e ¢

é%}—A—eeuﬂ%y—Leg+s+a%+ve—aa%he#+%y—ﬁay—assaﬂe—%espeﬂs+b+kkky—#e#

be—nade—by—een%#aep—mk%h—%he—depa#%ﬁen%—e#—ee%%ee%+ens—en—a—b+ennkak
bast s.

3 —H-—a—ecounty—assures—supervi-sien—responstbiHity——the—county
shat-—supervise—al—supertor —cowrt—m-sdeneanant —probatonrers—wtHhin
that—eounty—for—the—duratton—of-—the—bienntum-—as—set—forth—in—the
contract with the departnent of-corrections.

4 —A—contract—between—a—ecounty—legislative—authority—and—the
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&)y — Fhe — county—s — agreerent — to — supervi-se — aH — mi-sdereanant
bati I |y . i I
| o withi I ;

dy — Fhe — armpunt — of — Funds — avatbable — from— the — department — ol
correct-ons — to — the — county — For — superviston — o — supertor — court
m-sdeneanant — probationers— — caleulated — acecording — o — a — Formula

ey —A—pethod —for —the —payrent —of —funds — by — the —departnent —of
correct-ons—tothe oty
HH—TFhe—countys—

—aty—Funds—recetved by —the——county

. | - I s EHEH:E |8|: ebat i ohet S,
g —Fhe —county——s —agreenent —to —account- —to —the —department—eof-
cor+eetions —for—the —expenditure —of —al-—funds —received —under—the
ard L  al . ¢ ¢ hi on:
h)—Provi-sions—regardi-ng—rghts—and—renedies—in—the—event—of—a
bl | h_of lof ault | " ; I
n . Ll owi : I : : Y
I oy it I L . . : e
5 —H-—the—contract—between—the—county—and —the —departrment—eof-
: : . w 4 I : :
shalt —reassure —responstbi-HHty — fFor — supervi-si-on — o — superior —court
departrent—of—corrections—retains—any—and —aH-—rghts—and —renedies
avat--able—bhytaw-and—under—thecontract—
6y T : hi 4 I : : L
I : : . e bati ho | I
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Hhre—superviston—ol—a—county——A-county——+ts—probation—departrent—and
enployees-—probation—oficers——and —volunteers—who—asstst—probation
ofHH+ecers—are—not—H-able—ftor—any —harm—caused—by—the—actions—ol—a

enployees—conmunt-tby—corrections—ofH-ecers—any—county—under—contract
wH-R—Hhe—departrent—ol—correcti-ons—pursuant—to—tHhi-s—secti-on—and—+ts
enployees——probatton—olHcers——and —volunteers —vwho —asstst—corrpn-ty
correections—offiecers—and)) A county legislative authority nmay authori ze
a_probation program for the supervision of defendants wthin its
jurisdiction_who_ have_ been_convicted_ of a_m sdeneanor _or _ gross
m sdeneanor and who may be sentenced to probation by a superior court.

(2) To the extent the county legislative authority has authorized
a superior court m sdeneanant probation program pursuant to subsection
(1) of this section, a superior_court may place a defendant convicted
of a nisdeneanor or gross _msdeneanor on_probation and_order
supervi si on under RCW9. 92. 060 or 9.95. 210.

(3) The state of Washington is not liable for any harm caused by
the actions of a superior_court m sdeneanant probationer who IS under
the supervision of a county. The state of Washington and a county are
not liable for any harm caused by the actions of a m sdeneanor or gross
m sdeneanor def endant who has been sentenced to a termof probation by
a superior _court but who is not being_supervised pursuant to_a duly
aut hori zed superior court m sdeneanant probation program

(4) The state of WAshington, a county, its probation departnent and
enpl oyees, probations_officers, and_ volunteers who_assist probation
officers in the superior court m sdeneanant probation program are not
liable for civil damages resulting from any act or om ssion in the
rendering of superior court m sdeneanant probation activities unless
the act or omi ssion constitutes gross negligence. For purposes of this
section, "volunteers" is defined according to RCW51. 12. 035.

(({8) The provisions of RCW 9.94A 501 apply to sentences inposed
under this section.

99)) (5)(a) If a m sdeneanant probationer requests perm ssion to
travel or transfer to another state, the assigned probation officer
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enpl oyed (( er—eontracted—for)) by the county shall determ ne whether
such request is subject to RCW 9.94A 745, the interstate conpact for
adult offender supervision. |If such request is subject to the conpact,
the probation officer shall:

(1) ((Netify—the—departrent—oft—correcttons—of-—the—probatioeners
request ;-

H)—Proevi-de—the—departrent—of —corrections—wth—the—supperting
I . . : . L . : oy

G g I bati F : I I I

. : . v . I I ;

))) Cease supervision of the probationer while another state
supervi ses the probationer pursuant to the conpact;

(0 . TNy bati hi
before the termof probation expires.

b)y—Fhe—probatiener—shall—recetve—eredit-—for—tHre—served—white
betng—supervised—by—another—state)) (ii)_ Resune supervision_if_ the
probationer returns to this state before the termof probation expires.

(b) The probationer shall receive credit for tine served while
bei ng supervi sed by another state.

Sec. 5. RCW9.95.210 and 2005 ¢ 362 s 4 are each anended to read
as follows:

(1) In granting probation, the superior court my suspend the
i nposition or the execution of the sentence and may direct that the
suspensi on may conti nue upon such conditions and for such tine as it
shal | designate, not exceeding the maximum term of sentence or two
years, whichever is |onger.

(2) I'nthe order granting probation and as a condition thereof, the
superior court may in its discretion inprison the defendant in the
county jail for a period not exceeding one year and may fine the
def endant any sum not exceeding the statutory limt for the offense
commtted, and court costs. As a condition of probation, the superior
court shall require the paynent of the penalty assessnent required by
RCW 7.68.035. The superior court may also require the defendant to
make such nonetary paynents, on such terns as it deens appropriate
under the circunstances, as are necessary: (a) To conply wth any
order of the court for the paynent of famly support; (b) to nake
restitution to any person or persons who may have suffered |oss or

p. 21 ESSB 5288



© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNDNMNDNDDNDNMNDMNMNMNMNMNNMNPPRPPRPPRPPRPERPEPRPPRPPREPE
N o oA WNEFE OO 0o NP WDNPE OO oo N O wWw DN Ee o

damage by reason of the conmm ssion of the crinme in question or when the
of fender pleads guilty to a | esser offense or fewer of fenses and agrees
with the prosecutor's reconmendation that the offender be required to
pay restitution to a victim of an offense or offenses which are not
prosecuted pursuant to a plea agreenent; (c) to pay such fine as may be
i nposed and court costs, including reinbursenment of the state for costs
of extraditionif return to this state by extradition was required; (d)
follow ng consideration of the financial condition of the person
subject to possible electronic nonitoring, to pay for the costs of
el ectronic nonitoring if that nonitoring was required by the court as
a condition of release fromcustody or as a condition of probation; (e)
to contribute to a county or interlocal drug fund; and (f) to make
restitution to a public agency for the costs of an enmergency response
under RCW 38.52.430, and may require bonds for the faithful observance
of any and all conditions inposed in the probation.

(3) The superior court shall order restitution in all cases where
the victim is entitled to benefits wunder the crinme victins'
conpensation act, chapter 7.68 RCW If the superior court does not
order restitution and the victimof the crinme has been determ ned to be
entitled to benefits under the crine victins' conpensation act, the
departnent of [|abor and industries, as admnistrator of the crinme
victins' conpensation program may petition the superior court within
one year of inposition of the sentence for entry of a restitution
order. Upon receipt of a petition from the departnment of |abor and
i ndustries, the superior court shall hold a restitution hearing and
shall enter a restitution order.

(4 ((+n—granting—probatt-on-—the —supertor —couwrt—may—order—the
probattoner—toreport—tothe-—secretary—ol—corrections—or—such—ofHecer
as—the——seecretary—may—destgnate—and—as—aconditi-on—of—the—probattonto
foH-owthei+nstructions—oftheseeretary—)) |If the county |egislative
authority has ((eleetedto—assure—responsibittyfor—the—superviston
ef)) authorized_ a superior court msdeneanant ((proebatioeners))
probation__program wthin its jurisdiction, the superior court
m sdeneanant probationer shall report to a probation officer enployed
((er—eontracted+or)) by the county. 1In cases where a superior court
m sdeneanant probationer is sentenced in one county, but resides within
anot her county, there nust be provisions for the probationer to report
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to the agency having supervision responsibility for the probationer's
county of residence.

(5) If the probationer has been ordered to nmake restitution and the
superior court has ordered supervision, the officer supervising the
probationer shall nake a reasonable effort to ascertain whether
restitution has been nade. If the superior court has ordered
supervision and restitution has not been nade as ordered, the officer
shall informthe prosecutor of that violation of the ternms of probation
not |less than three nonths prior to the term nation of the probation
peri od. ( ( Fhe —secretary—ofl —ecorrections —wH- —pronvlgate —rules—and
rege-at-ons — For — the — conduet — o — the — person — durtng — the —term—ob
prebatten—)) For defendants found guilty in district court, ((Hke))
functions ((as—the—secretaryperforns)) in regard to probation may be
performed by probation officers enployed for that purpose by the county
| egi sl ative authority of the county wherein the court is |ocated.

(({6) The provisions of RCW 9.94A 501 apply to sentences inposed
under this section.))

Sec. 6. RCW9.95.214 and 2005 ¢ 400 s 3 are each anended to read
as follows:

Whenever a defendant convicted of a msdenmeanor or Qgross
m sdeneanor is placed on probation under RCW9.92. 060 or 9.95.210, and
t he defendant is supervised by ((the—departrent—of——correettons—or)) a
county probation departnment, the ((departwent—e+r)) county probation
departnent may assess and collect fromthe defendant for the duration
of the term of supervision a nonthly assessnent not to exceed one
hundred dol l ars per nonth. This assessnent shall be paid to the agency
supervising the defendant and shall be applied, along wth funds
appropriated by the |legislature, toward the paynent or part paynent of
the cost of supervising the defendant. The ((departrent—e+r)) county
probati on departnent shall suspend such assessnent while the defendant
is being supervised by another state pursuant to RCW 9.94A 745, the
interstate conpact for adult offender supervision.

Sec. 7. RCW 9. 95. 220 and 1957 ¢ 227 s 5 are each anended to read
as foll ows:

Wenever the ((state—pareleoftficer—or—other)) officer under whose

supervision the probationer has been placed shall have reason to
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bel i eve such probationer is violating the terns of his probation, or
engaging in crimnal practices, or is abandoned to i nproper associ ates,
or living a vicious life, he shall cause the probationer to be brought
before the court wherein the probation was granted. For this purpose
any peace officer or ((state)) parole officer may rearrest any such
person wi thout warrant or other process. The court may thereupon in
its discretion without notice revoke and term nate such probation. In
the event the judgnent has been pronounced by the court and the
execution thereof suspended, the court nay revoke such suspension,
wher eupon the judgnent shall be in full force and effect, and the
def endant shall be delivered to the sheriff to be transported to the
penitentiary or reformatory as the case may be. |If the judgnent has
not been pronounced, the court shall pronounce judgnent after such
revocation of probation and the defendant shall be delivered to the
sheriff to be transported to the penitentiary or reformatory, in
accordance with the sentence i nposed.

Sec. 8. RCW9.92.060 and 2005 ¢ 362 s 2 are each anended to read
as follows:

(1) Whenever any person is convicted of any crine except nurder
burglary in the first degree, arson in the first degree, robbery, rape
of a child, or rape, the superior court may, in its discretion, at the
time of inposing sentence upon such person, direct that such sentence
be stayed and suspended until otherwise ordered by the superior
court ( (—and—that—thesentencedperson—beplacedundert+hecharge—ol—a
coni-by — corrections — ofHcer — employed — by — Hhe — departrent — ol
eeFFeeP+ens——e%—+#—%he—eeunPy—e+ee%s—%e—assane—%espeas+b+#+%y—#e#—%he

e##+ee#—enp#eyed—e#—een%#ae%ed—#e%))_

(2) If the county has authorized a superior court m sdenmeanant

probation program_for the supervision of persons wth suspended
sentences as provided in subsection (1) of this section, the sentenced
person shall be placed under the charge of a probation officer enployed
by the county, upon such terns as the superior court may determ ne.
((2)) (3) As a condition to suspension of sentence, the superior
court shall require the paynent of the penalty assessnent required by
RCW 7.68. 035. In addition, the superior court nmay require the
convi cted person to nake such nonetary paynents, on such terns as the
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superior court deens appropriate under the circunstances, as are
necessary: (a) To conply with any order of the court for the paynent
of famly support; (b) to nmake restitution to any person or persons who
may have suffered |oss or damage by reason of the comm ssion of the
crime in question or when the offender pleads guilty to a |esser
offense or fewer offenses and agrees wth the prosecutor's
recommendation that the offender be required to pay restitution to a
victimof an offense or offenses which are not prosecuted pursuant to
a plea agreenent; (c) to pay any fine inposed and not suspended and the
court or other costs incurred in the prosecution of the case, including
rei mbursenent of the state for costs of extradition if return to this
state by extradition was required; and (d) to contribute to a county or
interlocal drug fund.

({ (3—As—acondi-ton—ol—the—suspended—sentence—the superior—court

(4) In cases where a superior court m sdeneanant probationer is
sentenced in one county, but resides within another county, ((there
mist—be—provistons—for)) the superior court nmay require_that the

probationer ((+e)) report to the ((ageney — havinrg — superwvsion
responstbiHHty—for—the)) probationer's county of residence if_the

probationer's county of residence_has_a_superior_ court_ m sdeneanant
program

((4)Y)) (5) If restitution to the victim has been ordered under
subsection ((2r)) (3)(b) of this section and the superior court has
ordered supervision, the officer supervising the probationer shall nake
a reasonable effort to ascertain whether restitution has been nade as
ordered. If the superior court has ordered supervision and restitution
has not been nmade, the officer shall inform the prosecutor of that
violation of the terms of the suspended sentence not |ess than three
nmonths prior to the term nation of the suspended sentence.

(({5) The provisions of RCW 9.94A 501 apply to sentences inposed
under this section.))
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34
35
36

Sec. 9. 2008 c 231 s 6 (uncodified) is anended to read as fol |l ows:

The exi sting sentencing reform act contains nunerous provisions for
supervision of different types of offenders. This duplication has
caused great confusion for judges, |awers, offenders, and the
departnent of corrections, and often results in inaccurate sentences.
The clarifications in this act are intended to support continued
di scussions by the sentencing guidelines conm ssion with the courts and
the crimnal justice community to identify and propose policy changes
that will further sinplify and inprove the sentencing reform act
relating to the supervision of offenders. The sentencing guidelines
comm ssion shall submt policy change proposals to the |legislature on
or before Decenber 1, 2008.

Sections 7 through 58 of this act are intended to sinplify the
supervi sion provisions of the sentencing reform act and increase the
uniformty of its application. These sections are not intended to
ei ther increase or decrease the authority of sentencing courts or the
departnent relating to supervision, except for those provisions
instructing the court to apply the provisions of the current community
custody law to offenders sentenced after July 1, 2009, but who
commtted their crime prior to August 1, 2009, to the extent that such
application is constitutionally perm ssible.

This will effect a change for offenders who commtted their crines
prior to the offender accountability act, chapter 196, Laws of 1999.
These offenders will be ordered to a termof comunity custody rather
than community placenent or community supervision. To the extent
constitutionally perm ssible, the terns of the offender's supervision
wll be as provided in current law. Wth the exception of this change,
the | egislature does not intend to nake, and no provision of sections
7 through 58 of this act may be construed as making, a substantive
change to the supervision provisions of the sentencing reformact.

(( . he i .t he | eaisl 3 I . 3
chapter—379—taws—of —2003,—expiresJuby—1—2016-) )

NEW SECTION. Sec. 10. The followng acts or parts of acts are
each repeal ed:

(1) RCW 9.95.206 (M sdeneanant probation services--Ofender
classification system-Supervision standards) and 1996 ¢ 298 s 2; and
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(2) RCW 9.95.212 (Standards for supervision of m sdenmeanant
probationers) and 1998 ¢ 245 s 2 & 1995 1st sp.s. ¢ 19 s 31.

NEW SECTION. Sec. 11. 2008 c 231 s 60 (uncodified) is repeal ed.

NEW SECTI ON. Sec. 12. (1) Sections 1, 4 through 8, 10, 11, and 14
of this act are necessary for the immedi ate preservation of the public
peace, health, or safety, or support of the state governnent and its
existing public institutions, and take effect i nmedi ately.

(2) Sections 2, 3, and 9 of this act take effect August 1, 2009.

NEW SECTION. Sec. 13. Section 1 of this act expires August 1,
20009.

NEW__SECTI ON. Sec. 14. This act applies retroactively and
prospectively regardless of whether the offender is currently on
community custody or probation wth the departnent, «currently
incarcerated with a term of comunity custody or probation with the
departnent, or sentenced after the effective date of this section

~-- END ---
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